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§26.86(c) of this part before allowing
the applicant to resubmit its applica-
tion. However, you may place the re-
application at the ‘‘end of the line,” be-
hind other applications that have been
made since the firm’s previous applica-
tion was withdrawn. You may also
apply the waiting period provided
under §26.86(c) of this part to a firm
that has established a pattern of fre-
quently withdrawing applications be-
fore you make a decision.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
355565, June 16, 2003; 76 FR 5100, Jan. 28, 2011]

§26.85 Interstate certification.

(a) This section applies with respect
to any firm that is currently certified
in its home state.

(b) When a firm currently certified in
its home state (‘‘State A’’) applies to
another State (‘‘State B’’) for DBE cer-
tification, State B may, at its discre-
tion, accept State A’s certification and
certify the firm, without further proce-
dures.

(1) To obtain certification in this
manner, the firm must provide to State
B a copy of its certification notice
from State A.

(2) Before certifying the firm, State B
must confirm that the firm has a cur-
rent valid certification from State A.
State B can do so by reviewing State
A’s electronic directory or obtaining
written confirmation from State A.

(c) In any situation in which State B
chooses not to accept State A’s certifi-
cation of a firm as provided in para-
graph (b) of this section, as the appli-
cant firm you must provide the infor-
mation in paragraphs (c)(1) through (4)
of this section to State B.

(1) You must provide to State B a
complete copy of the application form,
all supporting documents, and any
other information you have submitted
to State A or any other state related to
your firm’s certification. This includes
affidavits of no change (see §26.83(j))
and any notices of changes (see
§26.83(1)) that you have submitted to
State A, as well as any correspondence
you have had with State A’s UCP or
any other recipient concerning your
application or status as a DBE firm.

(2) You must also provide to State B
any notices or correspondence from
states other than State A relating to
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your status as an applicant or certified
DBE in those states. For example, if
you have been denied certification or
decertified in State C, or subject to a
decertification action there, you must
inform State B of this fact and provide
all documentation concerning this ac-
tion to State B.

(3) If you have filed a certification
appeal with DOT (see §26.89), you must
inform State B of the fact and provide
your letter of appeal and DOT’s re-
sponse to State B.

(4) You must submit an affidavit
sworn to by the firm’s owners before a
person who is authorized by State law
to administer oaths or an unsworn dec-
laration executed under penalty of per-
jury of the laws of the United States.

(i) This affidavit must affirm that
you have submitted all the information
required by 49 CFR 26.85(c) and the in-
formation is complete and, in the case
of the information required by
§26.85(c)(1), is an identical copy of the
information submitted to State A.

(ii) If the on-site report from State A
supporting your certification in State
A is more than three years old, as of
the date of your application to State B,
State B may require that your affi-
davit also affirm that the facts in the
on-site report remain true and correct.

(d) As State B, when you receive
from an applicant firm all the informa-
tion required by paragraph (c) of this
section, you must take the following
actions:

(1) Within seven days contact State A
and request a copy of the site visit re-
view report for the firm (see
§26.83(c)(1)), any updates to the site
visit review, and any evaluation of the
firm based on the site visit. As State A,
you must transmit this information to
State B within seven days of receiving
the request. A pattern by State B of
not making such requests in a timely
manner or by ‘“‘State A’ or any other
State of not complying with such re-
quests in a timely manner is non-
compliance with this part.

(2) Determine whether there is good
cause to believe that State A’s certifi-
cation of the firm is erroneous or
should not apply in your State. Rea-
sons for making such a determination
may include the following:
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(i) Evidence that State A’s certifi-
cation was obtained by fraud;

(ii) New information, not available to
State A at the time of its certification,
showing that the firm does not meet
all eligibility criteria;

(iii) State A’s certification was factu-
ally erroneous or was inconsistent with
the requirements of this part;

(iv) The State law of State B requires
a result different from that of the
State law of State A.

(v) The information provided by the
applicant firm did not meet the re-
quirements of paragraph (c) of this sec-
tion.

(3) If, as State B, unless you have de-
termined that there is good cause to
believe that State A’s certification is
erroneous or should not apply in your
State, you must, no later than 60 days
from the date on which you received
from the applicant firm all the infor-
mation required by paragraph (c) of
this section, send to the applicant firm
a notice that it is certified and place
the firm on your directory of certified
firms.

(4) If, as State B, you have deter-
mined that there is good cause to be-
lieve that State A’s certification is er-
roneous or should not apply in your
State, you must, no later than 60 days
from the date on which you received
from the applicant firm all the infor-
mation required by paragraph (c) of
this section, send to the applicant firm
a notice stating the reasons for your
determination.

(i) This notice must state with par-
ticularity the specific reasons why
State B believes that the firm does not
meet the requirements of this part for
DBE eligibility and must offer the firm
an opportunity to respond to State B
with respect to these reasons.

(ii) The firm may elect to respond in
writing, to request an in-person meet-
ing with State B’s decision maker to
discuss State B’s objections to the
firm’s eligibility, or both. If the firm
requests a meeting, as State B you
must schedule the meeting to take
place within 30 days of receiving the
firm’s request.

(iii) The firm bears the burden of
demonstrating, by a preponderance of
evidence, that it meets the require-
ments of this part with respect to the

49 CFR Subtitle A (10-1-11 Edition)

particularized issues raised by State
B’s notice. The firm is not otherwise
responsible for further demonstrating
its eligibility to State B.

(iv) The decision maker for State B
must be an individual who is thor-
oughly familiar with the provisions of
this part concerning certification.

(v) State B must issue a written deci-
sion within 30 days of the receipt of the
written response from the firm or the
meeting with the decision maker,
whichever is later.

(vi) The firm’s application for certifi-
cation is stayed pending the outcome
of this process.

(vii) A decision under this paragraph
(d)(4) may be appealed to the Depart-
mental Office of Civil Rights under
5§ 26.89 of this part.

(e) As State B, if you have not re-
ceived from State A a copy of the site
visit review report by a date 14 days
after you have made a timely request
for it, you may hold action required by
paragraphs (d)(2) through (4) of this
section in abeyance pending receipt of
the site visit review report. In this
event, you must, no later than 30 days
from the date on which you received
from an applicant firm all the informa-
tion required by paragraph (c) of this
section, notify the firm in writing of
the delay in the process and the reason
for it.

(f)(1) As a UCP, when you deny a
firm’s application, reject the applica-
tion of a firm certified in State A or
any other State in which the firm is
certified, through the procedures of
paragraph (d)(4) of this section, or de-
certify a firm, in whole or in part, you
must make an entry in the Department
of Transportation Office of Civil
Rights’ (DOCR’s) Ineligibility Deter-
mination Online Database. You must
enter the following information:

(i) The name of the firm;

(ii) The name(s) of the
owner(s);

(iii) The type and date of the action;

(iv) The reason for the action.

(2) As a UCP, you must check the
DOCR Web site at least once every
month to determine whether any firm
that is applying to you for certification
or that you have already certified is on
the list.

firm’s
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(3) For any such firm that is on the
list, you must promptly request a copy
of the listed decision from the UCP
that made it. As the UCP receiving
such a request, you must provide a
copy of the decision to the requesting
UCP within 7 days of receiving the re-
quest. As the UCP receiving the deci-
sion, you must then consider the infor-
mation in the decision in determining
what, if any, action to take with re-
spect to the certified DBE firm or ap-
plicant.

(g) You must implement the require-
ments of this section beginning Janu-
ary 1, 2012.

[76 FR 5100, Jan. 28, 2011]

§26.86 What rules govern recipients’
denials of initial requests for cer-
tification?

(a) When you deny a request by a
firm, which is not currently certified
with you, to be certified as a DBE, you
must provide the firm a written expla-
nation of the reasons for the denial,
specifically referencing the evidence in
the record that supports each reason
for the denial. All documents and other
information on which the denial is
based must be made available to the
applicant, on request.

(b) When you deny DBE certification
to a firm certified by the SBA, you
must notify the SBA in writing. The
notification must include the reason
for denial.

(c) When a firm is denied certifi-
cation, you must establish a time pe-
riod of no more than twelve months
that must elapse before the firm may
reapply to the recipient for certifi-
cation. You may provide, in your DBE
program, subject to approval by the
concerned operating administration, a
shorter waiting period for reapplica-
tion. The time period for reapplication
begins to run on the date the expla-
nation required by paragraph (a) of this
section is received by the firm.

(d) When you make an administra-
tively final denial of certification con-
cerning a firm, the firm may appeal the
denial to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and
amended at 68 FR 35555, June 16, 2003]
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§26.87 What procedures does a recipi-
ent use to remove a DBE’s eligi-
bility?

(a) Ineligibility complaints. (1) Any per-
son may file with you a written com-
plaint alleging that a currently-cer-
tified firm is ineligible and specifying
the alleged reasons why the firm is in-
eligible. You are not required to accept
a general allegation that a firm is in-
eligible or an anonymous complaint.
The complaint may include any infor-
mation or arguments supporting the
complainant’s assertion that the firm
is ineligible and should not continue to
be certified. Confidentiality of com-
plainants’ identities must be protected
as provided in §26.109(b).

(2) You must review your records
concerning the firm, any material pro-
vided by the firm and the complainant,
and other available information. You
may request additional information
from the firm or conduct any other in-
vestigation that you deem necessary.

(3) If you determine, based on this re-
view, that there is reasonable cause to
believe that the firm is ineligible, you
must provide written notice to the firm
that you propose to find the firm ineli-
gible, setting forth the reasons for the
proposed determination. If you deter-
mine that such reasonable cause does
not exist, you must notify the com-
plainant and the firm in writing of this
determination and the reasons for it.
All statements of reasons for findings
on the issue of reasonable cause must
specifically reference the evidence in
the record on which each reason is
based.

(b) Recipient-initiated proceedings. If,
based on notification by the firm of a
change in its circumstances or other
information that comes to your atten-
tion, you determine that there is rea-
sonable cause to believe that a cur-
rently certified firm is ineligible, you
must provide written notice to the firm
that you propose to find the firm ineli-
gible, setting forth the reasons for the
proposed determination. The statement
of reasons for the finding of reasonable
cause must specifically reference the
evidence in the record on which each
reason is based.

(c) DOT directive to initiate proceeding.
(1) If the concerned operating adminis-
tration determines that information in
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